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Frazer/DC/USEPA/US

Subject
Proposed Special Case Process

Wayne,

Here is what we propose to move forward in completing the special case process for the Los Angeles and
Santa Cruz Rivers (see attached file, two pages). If your schedule at the SES meeting should allow you
to discuss this with Ben G., it would be of great value to us to be able to move forward. Recall also that
Ben will be meeting with ADEQ's Steve Owens next Friday, 9/12, so to have this resolved by then would
be ideal.

(See attached file: R9 Special Case Process Preferences 9 4 08.doc)
We attach here the materials our colleagues in OWOW had prepared for Ben G/Greg P.
(See attached file: 8-28-08 Special_Case_Strategyv2cin.doc)

Although I'll be in Sacramento Friday at the State Water Board, please let me know if you need anything
more and we'll try to furnish that prior to your departure. I'll be checking email and at home on the
weekend.

Many thanks, Alexis




Los Angeles and Santa Cruz Rivers - Special Case Options

Scope of the Special Case

» “These designations apply to the Los Angeles River from its origin to the Pacific Ocean, and
to the Santa Cruz River from the Mexican Border to the Gila River. These designations
mean that EPA will make final decisions concerning the geographic jurisdictional status of
these rivers under the Clean Water Act (CWA).” 8/18/08 Q&As

» This determination will consider all relevant bases of jurisdiction including (a)(1), (a)(2), and

(@(5)
Tasks and Schedules

1. Collect Existing Information on Previous Determinations: (By October)
e The District has agreed to forward to R9 the underlying data and calculations and is in the
midst of compiling the documents in response to FOIAs and Congressional inquiries

2. Issue Partial Decision Ratifying Corps District’s Previous TNW Determinations for

Segments a and b of the SCR: (End of September/October)

This is an option:

a. Would allow routine decisions to proceed on at least 75% of the JDs within the SCR
basin (per Region 9 estimate)

b. Mr. Steven L. Stockton, Director of Civil Works, and Brigadier General John R.
McMahon, South Pacific Division Commander, have communicated to Region 9 that
they expect EPA could and should reinstate previous determinations on SCR

c. Assumes information in previous TNW determination appendices is sufficient

3. Collect Information for Remaining Segments of SCR and LAR: (From mid-September
to late November)
¢ Assemble hydrologic and factual information for sections of SCR and LAR not
previously assessed (assuming information adequate for those areas)

Information Collection (expected to be necessary for large portions of the Rivers before
determinations can be made)
Options:
o Formal Request for Public Input (Region 9 preference):
= |ssue (concurrently with ratification of previous determinations) 45 day
request to public for factual information on the remaining segments of SCR
and LAR
= Information request would be on Region 9 website; sent to outside groups that
may have relevant information Request would be very specific, to obtain data
from local sources on site-specific information including hydrology, boating
use, access, etc. that may not otherwise come to light
o Informal Information Collection:
= Would use staff or contractor to locate/compile all available information
" Would require informal communication with the States, outside groups that
may have relevant information, etc.
b. Obtain Johnson case information: (available by end of November)

Draft, Deliberative, Do not Release 11/1/2016





Los Angeles and Santa Cruz Rivers - Special Case Options

0 Extensive body of information has been developed over the past three years for the
Johnson enforcement case
c. Site Visit(s) by Region 9 staff:
o0 Collect field data at key locations to increase understanding of geomorphology and
hydrology to support determination

4. Analyze Information: (October/November)

5. Prepare Draft Decisions for Internal Review: (December)

6. Issue final decision: (January 2009)

Draft, Deliberative, Do not Release 11/1/2016










DELIBERATIVE PROCESS; CONFIDENTIAL; DO NOT DISTRIBUTE

9/4/2008
Santa Cruz River/Los Angeles River Special Case: Region 9 Preferred Approach
prepared by Dave Smith (2-3464) and Jessica Kao (2-3922)

Summary
- recognize finality of LA District’s TNW determination for 2 segments of the SCR to guide JDs

while we develop special case

- provide informal 45-day opportunity for technical public input to fill data gaps and address
State, public and Congressional demands for more open, inclusive process

- collect field data, Corps files, and analysis from Johnson case this fall

- complete draft decisions by mid-December that are site-specific and applying existing
policy/guidance/case law

- evaluate all bases for jurisdiction, including navigability, interstate, and tributary connections

Proposed Schedule

1. By Sept. 30, post notice on R9 website and through email distribution to interested parties:
- inviting informal submission of technical data and information about SCR/LAR navigability
- noting that LA District’s SCR TNW decision for 2 segments is in effect as suspension period
expired.

2. By Oct. 31, obtain Corps files on LAR and SCR TNW analysis (files now undergoing careful
review by Corps HQ for FOIA/Congressional release).

3. In October-November, R9 staff conduct 2 days of field work on SCR and 1-2 days on LAR.

4. In October-November, meet with ADEQ, Los Angeles RWQCB, and potentially local
agencies to solicit input.

5. By end of November, obtain access to detailed analysis of SCR prepared for Johnson case.

6. By mid December, HQ and R9 staff prepare draft site-specific decisions on LAR and SCR:

- LAR decision focuses on whether additional segments are TNWs based on existing hydrology,
navigation records, access, and future restoration plans.

- SCR decision focuses on whether additional segments are TNWSs and application of regulations
concerning jurisdiction over interstate waters and their tributaries.

7. By mid January, finalize special case decisions.

Option: Fast track (a)(2) decision on Santa Cruz: Find SCR jurisdictional based on
straightforward assertion of 328.3(a)(2), which covers interstate waters. SCR, which crosses one
national and 3 tribal boundaries, meets the interstate water definition and federal interest in
protecting inter-jurisdictional waters. As 328.2(a)(5) says tributaries to (a)(2) waters are also






jurisdictional, this finding could apply to tributaries to the SCR. Could be done within weeks
without technical analysis, though would require legal analysis to confirm it applies despite
Rapanos holdings. Ben already told a reporter we could apply (a)(2) to SCR.

Issues:

1. Recognition of finality of LA District SCR TNW Decision

- supports LA District (DE, Gen. McMahon, and Steve Stockton support)

- basis for Corps to process most JDs, avoids appearance that special case stops work
- EPA HQ-OW concerned this could offend Corps HQ

2. Public notice/open process

- Vital to address Congressional/citizen group concerns about closed Corps process

- HQ concerned this would set precedent for other special cases (we believe this one can be
distinguished based on scale and breadth of issues it addresses)

- HQ concerned this invites difficult legal input from discharger groups that will complicate
analysis (we know this has/will come anyway)

3. How long should we budget to do this

- Ben seems to now acknowledge a proper technical analysis will take time (at least into the fall)
- If we try to fast track it, would not benefit from information from Johnson case or field work

- OW very concerned that prolonging the decision-making process could result in a multi-agency
process involving other federal agencies (OMB, Army, the Corps, etc), and that EPA would not
be in control of such a group process.

4. How high is the bar on TNW determination?

- District and R9 make determinations based on hydrology, evidence of boating, and potential
interstate recreational access

- Corps HQ and OMB pushing much higher bar, with explicit current interstate commerce
connections (boating concessions, ferries, goods shipping, etc.)

5. Are we prepared to assert jurisdiction based on interstate waters (a)(2)?

- R9 and OGC strongly support; growing view within OW to do this at least for SCR itself
- OW likely disinclined to apply to tributaries although OWOW probably supports

- other parties may assert that even interstate waters have to meet Rapanos tests

6. What do we do first- letter response or special case analysis?

- OW interested in preparing responses (not sent out yet) to letters from Homebuilders
Association and AZ Stream Navigability Commission before focusing on Special Case process
- OWOW and R9 believe we need to answer the key decision questions before we can answer
these letters, and do not see any compelling reason to answer them immediately.












